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1

Introduction

1.1

Brainwave Trust Aotearoa is a registered charitable trust (CC40312), which disseminates
information about the recent advances in understanding of brain development.

1.2

Brainwave Trust’s purpose is to raise public awareness about recent multidisciplinary
findings into brain development research and to educate everyone who has an impact on
the early life of children about the important implications of this knowledge on our
children’s physical, social, intellectual and emotional development.

1.3

We make this submission to provide scientific evidence, from neuroscience as well as
other biological and social sciences, to inform the discussion prompted by Reviewing the
Family Court, A Public Discussion Paper dated 20 September 2011.

1.4

Brainwave can provide a more detailed verbal presentation to further explain this
material.

1.5

This submission provides background information from relevant research prior to
addressing the issues raised in the discussion paper.

2

Key messages

One day every child in New Zealand will get the best start in life because parents and
the whole community understand the impact that early experiences have on the
developing brain and ultimately on the healthy development of our society.
Brainwave Vision

2.1

Every infant needs the opportunity to develop a predictable, warm, loving, nurturing
relationship with at least one adult in a parental role. To achieve this, a parent1 needs to
be physically and emotionally available to his or her infant and to provide a consistent,
safe, secure environment that enables them to develop this relationship.

2.2

A parent needs to be equipped with the understanding and skills for the task of parenting.
Positive parenting can be taught.

1

The Trust recognises that not all children are raised by their parents but uses the term ‘parent’ throughout to refer to
all those in a parental role, for example grandparents or extended family, who have the daily responsibility to raise and
love a child. This is in order to differentiate from the generic term ‘caregiver’ which may create confusion with those
who are paid to be in a child’s life.
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2.3

The barriers that inhibit the ability of some parents to develop this relationship need to be
removed or minimised, for example poverty, family violence, drug and alcohol addiction,
mental illness, and isolation.

2.4

Children who are vulnerable have brains that are wired up to deal with their negative
environment (boys more frequently hyper alert, girls more frequently closing down and
disconnecting perhaps to escape violence/abuse). They will often present at school ill
equipped to learn or develop healthy relationships.

Background Research
3

Early Brain Development
3.1

All a baby’s organs, other than the brain, are fully formed at birth. The most rapid
period of brain growth occurs in the period from birth to approximately three years
of age.1 To illustrate, the brain has reached 80 – 90% of its adult volume by 2
years of age.2

3.2

The human genome is now understood to contain a set of possibilities which are
expressed differently depending upon the experiences encountered.3

3.3

Brain plasticity enables the experiences a child has to influence their brain
development.4 This plasticity can be a “double edged sword that leads to both
adaptation and vulnerability.”5 For example, chronic stress during these formative
years can have potentially lasting impacts on memory, learning, physical and
mental health.6 This can occur when the stress is ongoing or the child lacks adult
emotional support.7

3.4

There are several possible mechanisms through which elevated levels of stress
chemicals can impact brain development including loss of neurons, delays in
myelination, and abnormalities in pruning.8

3.5

Infant brain development and the parent-infant relationship are interlinked. Brain
growth and associated behavioural change is important to the development of the
relationship, likewise the parent and the environment they create for the child has
an impact on how the neurodevelopment proceeds.9 The security of a child’s
attachment to their parents, for example, is a strong predictor of their later school
performance.10 It is also important for the development of the child’s ability to
regulate their emotions and relate to others.11

3.6

A secure attachment and associated emotional development is the basis for other
aspects of development. The increasing over-emphasis on very young children’s
academic skills relative to other domains may be detrimental to children’s overall
outcomes.12
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4

Risk and Protective Factors
4.1

Most children are exposed to some combination of risk and protective factors.

4.2

Risk factors are conditions or events that temporally precede and increase the
likelihood of a range of poor outcomes.13 These outcomes include learning and
behavioural difficulties, substance use disorders, criminal offending and
imprisonment, impaired physical and mental health, poor educational outcomes,
and reduced employment opportunities.14 The notion of multifinality15 suggests that
one factor will not lead to the same outcome for every individual. Risk factors
operate cumulatively16 and it is the number of risk factors rather than the presence
of a particular risk factor that increases the likelihood of poor outcomes.17

4.3

Examples of risk factors include maternal depression, alcohol in pregnancy,
poverty, child maltreatment, emotional neglect, parental stress, and family
violence.18 None of these determine that a given child will experience poor
outcomes however each additional risk factor increases the likelihood of that
occurrence.

4.4

Emotional neglect has been researched less than other forms of maltreatment,
however it can have a greater adverse impact on children’s outcomes than physical
abuse or neglect, particularly when it occurs during the first two years of life.19 It
occurs when parents are emotionally unavailable to their child and unresponsive to
their emotional and attachment needs, despite perhaps adequately meeting other
needs such as nutrition and medical attention. Emotional neglect can occur across
the socio-economic spectrum (SES).

4.5

Protective factors lead to a higher likelihood of positive outcomes.20 The cumulative
effect of protective factors is important, as is the balance between the numbers of
risk versus protective factors a child is exposed to.21

4.6

The key protective factor involves the child developing a secure attachment to their
parent(s) during the early years.22 The security of this attachment depends upon
both the quantity and quality of a parent’s interaction with their child.23 The
security of the child’s attachment can affect their emotional, psychological and
cognitive development, with developmental and behavioural problems often having
their origins in disturbances of this relationship.24

4.7

Due to the interactions among risk factors, a reduction in some risks, even where
other risks remain, may still make a substantial difference for children due to a
reduced likelihood of synergistic effects.25
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5

NZ Statistics
5.1

NZ is currently ranked 28 out of 30 OECD countries in terms of outcomes for
children across 20 dimensions of child outcomes.26 NZ’s youth suicide rate is the
second highest of 13 OECD countries, both for young males and young females.27
The teen pregnancy rate in NZ is the second highest in the OECD.28

5.2

The financial cost of poor outcomes for children has been estimated at
approximately 3% of GDP (approximately $6 billion)29 including health, welfare,
remedial education, crime and justice, and lower productivity costs.

5.3

In terms of maltreatment, NZ is one of the few OECD countries where the number
of children dying from intentional injury has increased since the 1980s.30 NZ’s rate
of non-accidental death is 4 - 6 times higher than the average of other OECD
countries.31 In the 2009/10 year, of over 55,000 notifications to Child Youth &
Family requiring further action, almost 20,000 involving children from birth to 5
years of age.32

5.4

In an OECD comparison of spending on parental leave per child as a percentage of
GDP, NZ rated the lowest out of the 25 countries ranked.33

5.5

Internationally NZ has the 8th largest proportion of under-3-year-olds in licensed
childcare, out of 24 nations.34 If attending childcare were the solution, NZ would
be expected to be performing significantly better internationally than it currently
does.

5.6

In light of these statistics, it cannot be an option to do no more than we are
currently doing.

Responses to review questions
This submission does not attempt to answer every question posed in the discussion paper.
Based upon the research summarised in the preceding sections Brainwave advocates the
following:

6

Chapter 2: A Court under pressure
6.1

Are the issues outlined in Chapter 2 the main issues facing the Family
Court? If not, what other issues should we look at? Do you have any
evidence to support your view?

6.1.1 The primary responsibility of parents is to ensure that their child has the ongoing
opportunity to develop a secure relationship with at least one loving adult, in addition to
ensuring their physical needs for safety, nutrition and general care are met. This can be
challenging particularly for those who did not themselves receive adequate parenting in
their early years.
6.1.2 There are critical and sensitive periods in brain development during which rapid changes
take place, and after which it becomes difficult to recapture those developments. The
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creation of a secure attachment bond with a loving adult occurs during a critical and
sensitive period in the first one to two years of a baby’s life.
6.1.3 Care arrangements in infancy should support the growth and consolidation of the
primary relationship and, where possible, at the same time allow for familiarity and
growing attachment with the other parent.
6.1.4 An issue facing the Family Court is that the Court process is the same regardless of the
age or development stage of the child, even though the detrimental impact of delay
and/or exposure to negative experience is far greater for a child under the age of three
than it is for older children. There is no formal expedited process for cases about young
infants.
6.1.5 Another issue is that there is no easily identifiable process to review care arrangements
in the first couple of years of a child’s life to accommodate both the need for the infant
to develop a primary relationship with a loving parent and the familiarity and growing
attachment with the other parent. During this period of rapid brain development the
best arrangement for the infant may well result in him or her spending far more time in
the care of one parent rather than the other. A parent who agrees to such an
arrangement to support a primary attachment with the other parent can be subsequently
excluded from opportunities to develop their growing attachment relationship with their
infant. Currently he or she has little recourse but to file fresh proceedings. The delays
inherent in the current system do not inspire confidence that such an application will be
dealt with within the infant’s critical period of development, which can be a factor against
parents agreeing to truly child focused care arrangements in the first place. The current
system also invites re-litigation of all issues rather than providing a review process
focused on adjusting arrangements to match an infant’s development.
6.1.6 In Children, Young Persons & Their Families Act cases a six monthly review of plan does
not meet the needs of very young infants, whose opportunity to form a secure
attachment with a loving adult does not necessarily match the timeframes that his or her
parents require to make the changes necessary to safely parent them or the formal
Court review process.

6.2

How can we better ensure that professionals working in the Family Court
have adequate training? What changes are needed to the skills of people
working in the Family Court?

6.2.1 An essential element of training for all Family Court professionals is to ensure that they
have a clear understanding about child development, particularly in the first three or so
years of life; about how a child’s early experiences can impact on their brain
development with potentially life long consequences; and about how primary care and
contact arrangements can impact (and in some cases imperil) the opportunity for an
infant to form a secure attachment to at least one loving adult.
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Chapter 3: The Changing Family Court

7.1

What do you consider are the most important social, economic and
environmental changes that may affect the Family Court over the next
five to ten years?

7.1.1 The NZ statistics set out above summarise the poor outcomes for NZ children on a
number of indicators. It is predictable that change of a scale significant enough to
improve these outcomes will take considerably longer than five to ten years to
implement. In the meantime the Family Court must deal with an increasing number of
children whose parents and families are ill equipped to provide adequate parenting or to
navigate child focused decision making processes because of their own poor outcomes
when they themselves were children.

7.2

Should any changes be made to the Family Court’s current jurisdiction?

7.2.1 In paragraph 80 of the discussion paper there is a suggestion that all family violence
cases should be heard in the District Court as part of its criminal jurisdiction. Such a
change risks the emphasis shifting away from the welfare and interests of the child to
the interests of the adult litigants. There is specialist expertise in the Family Court to
deal with the complexities of care arrangements for children exposed to family violence.
Parents accused of violence in Family Court proceedings do not necessarily face criminal
sanctions. If family violence cases are dealt with in the criminal jurisdiction there is a
disincentive to admit to wrongdoing, which can obscure or delay gathering the necessary
facts to protect children and/or establishing safe ways for children to maintain their
relationship with their parent.
7.2.2 Any changes to the Family Court jurisdiction should enhance the ability of the Family
Court to respond quickly and effectively to disputes about the care arrangements for
very young children, for example by freeing up judicial resource or implementing
complimentary processes.
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8

Chapter 4: Focusing on Children
8.1

What measures do you think could be used to manage and reduce conflict
between parents following separation?

8.1.1 Increased education could be made available about the impact on the developing brain
that prolonged exposure to conflict can have. Learning that excessive levels of the
‘stress hormone’ cortisol can interfere with the developing brain (and in some cases may
cause irreversible structural changes) can trigger protective action by a parent, or by
extended family members.
8.1.2 Implementation of a process that fosters understanding of the process of attachment in
the very early years and that enables a carefully managed review process during the
early years of infant development could reduce parental conflict.
8.1.3 The definition of a child in need of care and protection includes when serious differences
between parents (or guardians or other caregivers) of a child exist to such an extent that
the physical, mental or emotional wellbeing of the child is being seriously impaired s14(1)(h) Children, Young Persons & Their Families Act 1989. This is the case for
children of all ages but the research shows that the potential for harm to the developing
brain requires intervention for young infants of highly conflicted parents to occur far
sooner than it currently does.

8.2

What criteria could be used to decide whether and when to appoint lawyer
for child? What are the main tasks that lawyers for children should
undertake in proceedings?

8.2.1 In paragraph 103 of the discussion paper there is reference to confusion about whether
a lawyer for child should advocate for the child’s views, their best interests or a
combination of the two. The balance of the discussion about the role of lawyer for child
primarily addresses the role of ascertaining and/or advocating a child’s views. This
submission focuses on the role to advocate the best interests of an infant, who is too
young to verbally express a view.

8.2.2 An important function of lawyer for child (or other appropriately trained professional) to
advocate for a pre-verbal child’s interests, particularly their need to have an opportunity
to form a secure attachment with at least one adult and for impediments to that
opportunity to be minimised or removed. Given the critical and sensitive period of brain
development that enables the formation of such attachments early appointment of
lawyer for child is recommended in disputes about infants under the age of three, and is
considered essential for babies under a year old. Lawyer for child also has a role to
ensure that proceedings progress within appropriate timeframes.

8.3

What changes, if any, do you consider are necessary to clarify the welfare
and best interests of the child principle in the Care of Children Act, for
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example should principles such as the ‘delay’, ‘no order’ or ‘finality’
principle be introduced?

8.3.1 A new principle should be introduced to the Care of Children Act: “that the child in his or
her early years should have an ongoing opportunity to develop a secure attachment to at
least one parent or other primary caregiver.”

8.3.2 Any other changes, deletions or additions to the principles must take into account child
and infant developmental needs.
8.4

How else might more certainty be achieved in law when making care
arrangements for children? What might be the risks and benefits of any of
the proposals or suggestions you have made?

8.4.1 In paragraph 112 of the discussion paper it is suggested that there be provisions in the
law to act as a starting point for decision making. Any formulaic approach to care
arrangements for children risks overlooking a child’s developmental and individualised
needs.
8.4.2 As identified in the footnote to the suggestion that a child spend equal shared time
between parents as a starting point, some research literature advises against such a
presumption as it can increase the mental health risks for children, particularly when the
parents are in conflict or when the children are very young.
8.4.3 In the third bullet point there is the suggestion of “standard parenting orders based on
psychological, developmental and social evidence about what care arrangements work
best for children at a particular age that may be modified to a child’s particular
circumstances. Standard orders could be made for three groups: preschool, school and
secondary school children and tailored to the individual child’s and family’s
circumstances.”
8.4.4 An approach based on psychological, developmental and social evidence is supported, as
is acknowledgement of a differential response for different age groups. However
discussion of this particular option must consider that within the preschool age there are
very different and critical periods of brain development in the very early years (for
example the opportunity to develop a secure attachment relationship in the first one to
two years of life, discussed above) compared with the developmental needs of a three or
four year old.
8.4.5 Such an approach must also accommodate the correct (and swift) identification of who
an infant’s primary attachment relationship is with and what is required for this
individual child within this individual family to be able to secure that attachment
relationship. Expert assistance at this stage (for example from a psychologist with a
brief focused on just this question) is recommended.
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9

Chapter 5: Supporting Self-Resolution
9.1

Provision and delivery of information/parenting through separation
programmes/accreditation of lawyers who specialise in family law

9.1.1 Information provided to participants in the Family Court process should include
information about infant brain development, particularly information about how early
experiences impact on infant brain development; about critical and sensitive time
periods of brain development; and the critical importance of the development in the first
one to two years of a secure attachment relationship with at least one parent or other
primary caregiver.
9.1.2 The Parenting through Separation programme (and any other programme developed to
deliver information to parents) should provide the above information, as well as
strategies that separated parents can engage to positively foster their infant’s
developmental needs.
9.1.3 Any accreditation process for family lawyers should include demonstration by the family
lawyer of a clear understanding of the above information.

10 Chapter 6: Focusing on Alternative Dispute Resolution (ADR) Services

10.1

Any ADR service that is developed must consider how the process will ensure that the
outcomes meet the developmental needs of the child or infant. This is particularly so if
the process doesn’t include provision for independent advocacy on behalf of the child,
which can often happen if a child is too young to express a view. There is a risk that a
mediated settlement in relation to a young infant may meet the needs of the adult
participants (for example an adult need to achieve closure or a “fair” outcome), but
overlook the infant’s need to develop a secure primary attachment relationship.

11 Chapter 7: Entering the Court
11.1 Should all Family Court applications be screened to determine their
appropriate pathway? What kind of skills and training should the person
carrying out the screening have?
11.1.1 If a screening process is adopted, any case involving a dispute about the care
arrangements for a child under the age of three years old should be placed in an urgent
or intensively managed track (as should cases involving family violence or care and
protection issues for children of all ages). The risk of harm to infant brain development
should conflicted care arrangements not be resolved swiftly, or should the infant lose an
opportunity to form a secure attachment to at least one loving adult, is such that an
urgent or intensively managed track is necessary.
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11.1.2 It is essential that the person carrying out the screening has skills, training and
experience in child development and infant brain development (including an
understanding of attachment theory) and an understanding of the dynamics of child
neglect and family violence.

12 Chapter 8: Pathways and processes in the Court
12.1 How can we help people with complex social needs? Are proceedings in
the Family Court the right response or should social agencies be involved?
12.1.1 Consideration should be given to a specialist response for cases involving infants. Some
overseas jurisdictions have piloted programmes where the Court partners with other
government and community agencies (notably organisations with infant mental health
expertise) to support an outcome where infants can safely remain with a parent. For
example Dr Deborah Weatherston of the Michigan Infant Mental Health Association
spoke at the 2012 Infant Mental Health Association Aotearoa NZ (IMHAANZ) conference
about the ‘Baby Court’ model developed in Michigan.
12.2 How might specialist information for the Court be more targeted, focused
and timely? What criteria might be used to decide whether to request a
specialist report?
12.2.1 An important role for a specialist report writer is to assess the primary attachment
relationship for an infant so that care arrangements can be implemented to support the
security of that relationship during the critical stages of infant brain development. There
are some suggestions about the process in the interdisciplinary journal Family Court
Review’s July 2011 special edition: “Attachment Theory, Separation and Divorce: Forging
Coherent Understandings for Family Law”:
http://onlinelibrary.willey.com/doi/10.111/fcre.2011.49/issue-3/issuetoc
12.2.2 A report from an appropriately skilled attachment theory specialist addressing this single
issue can focus decision making for infants in a timely and ultimately cost effective
manner and, importantly, contribute to an outcome that is developmentally appropriate
and enhances the long term welfare of a child.
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13 Conclusion
13.1 Research from multiple disciplines indicates the importance of a positive start
during pregnancy and the early years in order for children to have healthy
outcomes across the life span. Central to this positive start is the need for all
infants and children to have the opportunity to develop a secure attachment with
their parents as a foundation for their future development. A range of Government
actions are needed to truly acknowledge and support the primacy of this parentchild relationship.
13.2 Attempts to improve outcomes for NZ children require sustained effort along two
parallel paths. First, greatly improved support to all infants and their parents, to
improve outcomes at the population level, and secondly, prompt identification and
effective interventions for those children at heightened risk and their
family/whanau. The Family Court has a significant role in both paths.
13.3 Any change considered for the Family Court process must address how the change
in law or process will impact on a child’s development, particularly infant brain
development and the need to develop a secure attachment with a parent or other
primary caregiver.
13.4 It will need to be a long-term approach, and the full benefits are unlikely to be
seen for some years, however failure to do so will result in high rates of children
continuing to experience a variety of preventable poor outcomes, with huge
associated costs at the individual and societal level.
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